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THE REPLY FILED 10 May 2006 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE. 

1. S The reply was filed after a final rejection, but prior to or on the same day as filing a Notice of Appeal. To avoid abandonment of 

this application, applicant must timely file one of the following replies: (1) an amendment, affidavit, or other evidence, which 
places the application in condition for allowance; (2) a Notice of Appeal (with appeal fee) in compliance with 37 CFR 41 .31 ; or (3) 
a Request for Continued Examination (RCE) in compliance with 37 CFR 1.114. The reply must be filed within one of the following 
time periods: 

a) ^ The period for reply expires 6_months from the mailing date of the final rejection. 

b) D The period for reply expires on: (1 ) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later. In 

no event, however, will the statutory period for reply expire later than SIX MONTHS from the mailing date of the final rejection. 

Examiner Note: If box 1 is checked, check either box (a) or (b). ONLY CHECK BOX (b) WHEN THE FIRST REPLY WAS FILED WITHIN 

TWO MONTHS OF THE FINAL REJECTION. See MPEP 706.07(f). 
Extensions of time may be obtained under 37 CFR 1 . 1 36(a). The date on which the petition under 37 CFR 1 . 1 36(a) and the appropriate extension fee 
have been filed is the date for purposes of determining the period of extension and the corresponding amount of the fee. The appropriate extension fee 
under 37 CFR 1.17(a) is calculated from: (1) the expiration date of the shortened statutory period for reply originally set in the final Office action; or (2) as 
set forth in (b) above, if checked. Any reply received by the Office later than three months after the mailing date of the final rejection, even if timely filed, 
may reduce any earned patent term adjustment. See 37 CFR 1 .704(b). 
NOTICE OF APPEAL 

2. □ The Notice of Appeal was filed on . A brief in compliance with 37 CFR 41 .37 must be filed within two months of the date of 

filing the Notice of Appeal (37 CFR 41 .37(a)), or any extension thereof (37 CFR 41 .37(e)), to avoid dismissal of the appeal. Since 
a Notice of Appeal has been filed, any reply must be filed within the time period set forth in 37 CFR 41.37(a). 
AMENDMENTS 

3. Q The proposed amendment(s) filed after a final rejection, but prior to the date of filing a brief, will not be entered because 

(a) IZI They raise new issues that would require further consideration and/or search (see NOTE below); 

(b) O They raise the issue of new matter (see NOTE below); 

(c) □ They are not deemed to place the application in better form for appeal by materially reducing or simplifying the issues for 

appeal; and/or 

(d) D They present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: . (See 37 CFR 1.116 and 41 .33(a)). 

4. □ The amendments are not in compliance with 37 CFR 1 .121 . See attached Notice of Non-Compliant Amendment (PTOL-324). 

5. □ Applicant's reply has overcome the following rejection(s): . 

6. □ Newly proposed or amended claim(s) would be allowable if submitted in a separate, timely filed amendment canceling the 

non-allowable claim(s). 

7. ^ For purposes of appeal, the proposed amendment(s): a) □ will not be entered, or b) S will be entered and an explanation of 

how the new or amended claims would be rejected is provided below or appended. 
The status of the claim(s) is (or will be) as follows: 

Claim(s) allowed: . 

Claim(s) objected to: 104 . 

Claim(s) rejected: 93-97 and 105-107 . 

Claim(s) withdrawn from consideration: . 

AFFIDAVIT OR OTHER EVIDENCE 

8. □ The affidavit or other evidence filed after a final action, but before or on the date of filing a Notice of Appeal will not be entered 

because applicant failed to provide a showing of good and sufficient reasons why the affidavit or other evidence is necessary and 
was not earlier presented. See 37 CFR 1 .1 16(e). 

9. □ The affidavit or other evidence filed after the date of filing a Notice of Appeal, but prior to the date of filing a brief, will not be 

entered because the affidavit or other evidence failed to overcome all rejections under appeal and/or appellant fails to provide a 
showing a good and sufficient reasons why it is necessary and was not earlier presented. See 37 CFR 41 .33(d)(1). 

10. □ The affidavit or other evidence is entered. An explanation of the status of the claims after entry is below or attached. 
REQUEST FOR RECONSIDERATION/OTHER 

1 1 . S The request for reconsideration has been considered but does NOT place the application in condition for allowance because: 

See attached office action in detial. 

12. □ Note the attached Information Disclosure Statement(s). (PTO/SB/08 or PTO-1449) Paper No(s). 

13. □ Other: . 

bao Qun 
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Advisory Action 

The response to the final action filed on May 10, 2006 under 37 CFR 1.1 16 has been 
entered. However, the amendment of the claims has been considered but is not deemed to place 
the application in condition for allowance. 

For purpose of appeal, the status of the claims is as follows: 

Allowed claim(s): NONE. 

Rejected claim (s): 93-97 and 105-107. 

Claim(s) objected to: 104 

Response to Amendment 
This is a response to the amendment filed on 05/10/2006. Claim 93 has been amended. 
Claims 1-92, 98-103 have been cancelled. Claims 93-97 and 104-107 are pending before the 
examiner. 

Please note any ground of rejection(s) that has not been repeated is removed. Text of 
those sections of Title 35, U.S. Code not included in this action can be found in a prior Office 
Action. 

Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

2. Claims 93-97 and 105-107 are still rejected under 35 U.S.C. 102(b) as being anticipated 
by Petropoulos et al. (WO 99/67427A1) for the same ground as stated in the previous Office 
Action. 

3. Applicants traverse the rejection and argue that Petropoulos et al. does not teach every 
limitations of the claims. 

4. In particular, Applicants respectfully submit that the Patent Office has not met its burden 
of proof. The Patent Office has provided no basis in fact or technical reasoning for the bare 
allegation that Petropoulos et al. inherently teaches (1) a method of assessing the effectiveness of 
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a NNRTI antiretroviral therapy on an HIV-infected patient, or (2) that the mutations recited by 
Claims 93-97 and 105-107 correlate with a decrease in NNRTI susceptibility or with a drug- 
dependant stimulation of viral replication. Applicants respectfully request that the Patent Office 
provide support for such allegations. If no support is provided, it is respectfully requested that the 
rejection of Claims 93-97 and 105-107 be withdrawn. 

5. Indeed, Applicants respectfully submit that Petropoulos et al. fails to inherently teach the 
claimed invention because Petropoulos et al. does not inherently teach a method of assessing the 
effectiveness of a NNRTI antiretroviral therapy on an HIV-infected patient, or that the mutations 
recited by Claims 93-97 and 105-107 correlate with a decrease in NNRTI susceptibility or with a 
drug-dependant stimulation of viral replication. 

6. Petropoulos et al. does not inherently teach a method of assessing the effectiveness of a 
NNRTI antiretroviral therapy on an HIV-infected patient, because the teachings in Petropoulos et 
al. will not necessarily and inevitably lead to a method of assessing the effectiveness a NNRTI 
antiretroviral therapy. Petropoulos et al. discloses the mutations at certain codons of nucleic acid 
encoding HIV reverse transcriptase correlate with resistance to AZT or d4T, both of which are 
nucleoside reverse transcriptase inhibitors (1 INRTIs"). As known by those of skill in the art, 
NRTIS and NNRTIS are two different classes of HIV drugs, functioning by different 
mechanisms. NRTIS, such as AZT and d4T, the presence of the particular mutations at HIV 
reverse transcriptase recited by claims 93-97, correlated with decrease in NNRTI susceptibility, 
especially, a mutation at codon 245 and a mutation at lat least one of the codons 98, 101, 103, 
135, 138, 190 or 225. Further applicant asserted that the mutations of V245E and/or A98S and 
/or I135T are caused by d4T, which is the NRTIs (lines 6-12 on page 67). Therefore, none of the 
mutations tested in Petropoulose et al. are recited by claims 93-97. 

7. Applicant's argument has been fully considered; however, it is not found persuasive 
because the reference of Petropoulos et al. does not teach on page 67 that the mutations of 
V245E and/or A98S and /or I135T is caused by NRI, d4T. The reference on page 67 cites: " 

RTV-966 contains mutations at K2pR A98S, V245E, — . All of these RTV DNAs contains 

one or several mutations previously associated with AZT-resistance — ddC resistance — , 
NNRTI-resistance (V106A, V108I, Y181C/I, and Y188L), 3TC-resistance --, or previously un 
characterized mutations — ." To this context, Petropoulos et al. does not teach that the mutations 
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of V245E and/or A98S and /or I135T are caused by d4T. Since the phenotype disclosed by 
Petropoulose comprises the claimed mutations at positions V245E in combination with other 
mutation(s) including Y181C/I, it is the same mutant as rejected claims drafted, it inherently has 
the biological characteristic that the claimed HIV mutant possess. 

8. Regarding to the argument that Petropoulos et al. does not inherently teach a method of 
assessing the effectiveness of a NNRTI antiretroviral therapy on an HIV-infected patient, the 
argument is not persuasive because the entire document taught by Petropoulos et al. is drawn to 
the method about how to construct and use a resistant test vector of reveres transcriptase for 
testing whether a virus isolated from a patient who receiving an anti-HIV treatment, including 
using the agent NNRTI, has develop a mutation against different therapeutic agent, including the 
NNRTI (See entire document). In particular, Petropoulos et al. disclose different kinds of 
mutations caused by different anti-HIV RT inhibitor, including the typical mutation of codon 245 
from V to E in combination with at least one mutation such as Y181C/I as claims 93-97 and 105- 
107 drafted. 

9. The rejection is therefore, maintained. 

Conclusion 

Claim 104 is free of art; however, it is not in condition for allowance because it depends 
on the rejected claim 93. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Bao Qun Li whose telephone number is 571-272-0904. The 
examiner can normally be reached on 6:30 am to 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Bruce Campell can be reached on 571-272-0974. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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